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The Mindful Attorney
BY MARIAN FRICK RIGSBEE, ORION COUNSELING LLC

each color? What different 
textures can you identify? 
What shadows or movement 
can you detect? Now, listen 
closely. What can you hear? 
Perhaps you can hear the 
whirling of a fan, the sound 
of your stomach growling, 
the rustling of leaves. After 
you have explored each sense 
thoroughly, slowly bring your 
awareness back to the present 
moment.

If you are still reading, then 
there is a good chance you 
may have completed your 
first mindfulness practice. 
Although I always encourage 
all healthy lifestyle habits, 
practicing a few moments of 
mindfulness daily may bring 
you closer to health and 
balance...one moment at a 
time.

Marian Frick Rigsbee, LCSW, is 
a mental health and addictions 
therapist in downtown Indy 
whose specialties include 
addictions and mood disorders. 
In particular Marian works with 
recovering professionals in 
healthcare and law.

One of the first 
questions I ask 
clients who come to 

see me is, “How can I be of 
the best help to you?” The 
most common response 
is a request to have help 
managing stress. You have 
heard the conventional 
wisdom of how to manage 
stress, from exercising 
frequently to connecting with 
others. Yet as a practicing 
attorney, chances are you 
rarely find the time to do 
so on a consistent basis. 
It is generally accepted 
that attorneys have high 
stress levels. Stress can be 
described as the physical, 
emotional, and psychological 
response to life’s changes 
and demands. Stress can 
be destructive, resulting 
in lack of sleep, irritability, 
forgetfulness, interpersonal 
problems, health problems, 
substance abuse, and even 
suicide. There is a growing 
body of literature examining 
exactly how and why 
attorneys may experience 
greater levels of stress than 
the general population, but 
some hypotheses include 
the adversarial nature of 
the profession, common 
characteristics of attorneys 
(i.e. highly ambitious, 
competitive), an intense 
workload, and student loans. 

Common perceptions on 
how to manage stress miss 
at least one very important 
component, that of living in 
the moment, or mindfulness. 
Mindfulness can be described 
very simply as being 
present in the moment in a 
nonjudgmental way. In spite 
of making headlines in almost 
every major news outlet from 
TIME to the Wall Street Journal, 
it is not just a passing phase 
for yogis or trendsetters. 
There exists robust research 
demonstrating that practicing 
mindfulness consistently is 
efficacious in combating and 
managing stress, chronic 
pain, depression, anxiety, and 
illness. The mechanisms by 
which mindfulness works are 
complex, but suffice it to say 
that mindfulness anchors the 
mind to the present so that 
one is not fearing the future, 
agonizing over the past, or 
mentally running through a 
to-do list. This fosters a sense 
of calm, stillness, and insight 
in an otherwise chaotic 
world. The relevant literature 
indicates that lawyers 
who practice mindfulness 
experience less stress than 
that of peers who do not 
practice it. Attorney-led 
organizations are cropping up 
across the country with the 
goal of teaching mindfulness 
techniques in the profession.

Mindfulness has its roots 
in ancient meditation and 
Buddhist practices, but need 
not be complex or require 
adherence to any religion 
or particular set of beliefs. 
John Kabat-Zinn, PhD, is 
the founder of Mindfulness-
Based Stress Reduction 
(MBSR) at the University 
of Massachusetts Medical 
School and is often credited 
with bringing the practice 
of mindfulness into popular 
culture. I distinctly use the 
word “practice” as opposed to 
“task,” “activity,” or “exercise,” 
to demonstrate the nature 
of mindfulness; one that 
requires purpose, patience, 
and consistent practice. How 
does one begin to practice 
mindfulness?

I’d like to walk you through 
one mindfulness practice 
in particular which clients 
often report returning to in 
moments of stress, confusion, 
chaos, and especially in 
moments of calm to savor 
the moment. I refer to it 
simply as The Five Senses. 
First, find a place in which 
you will not be interrupted. 
You may sit or stand, but get 
comfortable. During the next 
minute or so, focus on your 
five senses only. Touch, taste, 
smell, sight, sound. When 
other thoughts interrupt as 

they naturally will (“Did I send 
that email? I must book that 
flight to Tucson…”), imagine 
yourself picking the thought 
up with your hand and gently 
setting it aside. With each 
thought or interruption, 
simply pick it up and gently 
set it aside. Breathe gently 
and naturally. Now that you 
are acknowledging that 
your thoughts may come 
and go and that is OK, begin 
by connecting with your 
sense of touch. Run your 
hands along the chair you 
are sitting in, notice where 
your body meets the floor, 
any wind or gust of air that 
brushes your hand or face. 
Is there any pain in your 
body? If so, acknowledge it 
without judgment. If there 
is no pain, acknowledge 
this as well. Buddhist monk 
Thich Nhat Hanh calls this 
“being grateful for the non-
toothache.” Identify any tastes 
in your mouth. Perhaps you 
just drank coffee and have 
the faint taste of vanilla in 
your mouth. Maybe you are 
chewing mint gum. Next, 
notice any smells, from the 
cologne or perfume you may 
be wearing, to any scents in 
the air. Perhaps you smell 
nothing. Now, slowly look 
around at your surroundings. 
How many colors can you 
see? How many hues of 
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In addition to practicing 
law, I have the pleasure 
of teaching one contract 

drafting course at Indiana 
University Robert H. 
McKinney School of Law.  
As several of my students 
graduate in May and begin 
to prepare for the bar exam, 
they face an ever-increasing 
generationally diverse law 
practice. For whatever reason, 
it seems that in recent times 
experienced attorneys 
have taken more time than 
their predecessors to exit 
the practice. Less attorney 
turnover equates to fewer 
openings for new lawyers. 
When new lawyers do enter 
the practice, they are having 
trouble seeing eye to eye with 
the older generation. On the 
other side of the fence, the 
older generation of attorneys 
often asks: What is going on 
with these new lawyers and 
why don’t they see eye to eye 
with me? The fourth session 
of the ISBA’s Leadership 
Development Academy 
(“LDA”) picked up on that 
theme. As a new group of law 
school graduates works to 
prepare for the bar exam and 
enter the practice of law, it is 
important for those young 
lawyers to be mindful of the 
generational differences they 
face as new lawyers. 

The LDA held its fourth 
session at Muscatatuck 

most relevant experiences 
of each generation and draw 
certain general conclusions 
regarding characteristics 
of each. For instance, the 
Silent Generation grew up 
during the Great Depression 
and World War II and as 
children were expected 
to be “seen, but not 
heard.” The Baby Boomers 
experienced the Vietnam 
War, the assassination 
of several leading public 
figures, and the civil rights, 
women’s, and environmental 
movements. Generation X 
experienced the scare of 
AIDS, the beginning of the 
computer world, and the end 
of the Cold War. Millennials 
have been influenced by 
the rise of the Internet, the 
Columbine shootings, and 
the rise of terrorism. As a 
result of these influences, the 
individuals who comprise 
these generations exhibit 
different characteristics at 
work. For instance, the Silent 
Generation values loyalty 
to employers and expects 
the same in return. They 
believe that promotions 
should be based on tenure 
rather than production. 
The Baby Boomers, on the 
other hand, expect loyalty 
from co-workers rather than 
employers and believe that 
work ethic is based on the 
number of hours worked. 
Not surprisingly, the billable 

Urban Training Center on 
April 16 and 17. Numerous 
headliners spoke to LDA 
Class 4 about leadership and 
diversity, including, among 
others, Justice Robert Rucker, 
Brigadier General Wayne 
Black, and Floyd County 
Veterans Court Judge Maria 
Granger. The final speaker 
for the event, Charlotte 
Westerhaus-Renfrow, 
discussed embracing 
generational differences and 
implementing solutions in the 
legal workplace. Charlotte is a 
Senior Lecturer and Diversity, 
Inclusion, and Leadership 
Trainer for the Kelley School 
of Business at Indiana 
University-Purdue University, 
Indianapolis. What follows is 
not an attempt to recreate 
Charlotte’s discussion, but is 
an attempt to highlight a few 
of the concepts she presented 
and their importance for 
young attorneys. 

Charlotte’s presentation 
tracked four generations who 
are currently practicing law: 
(1) The Silent Generation—
born from 1925 to 1945; (2) 
The Baby Boomers—born 
from 1946 to 1964; (3) 
Generation X—born from 
1965 to 1980; and (4) The 
Millennials—born from 1981 
to 1994. With each generation 
spanning 15 to 20 years, 
Charlotte, and other experts 
on this topic, highlight the 

hour is rooted in the Baby 
Boomer generation. In 
contrast, Generation X wants 
a causal work environment, 
they want to work smarter 
rather than harder, and they 
invest loyalty in individual 
mentors rather than firms. 
And finally, Millennials search 
for positions that provide 
personal fulfillment and 
individuals who will help 
them achieve their goals. 
Millennials want to work to 
live, rather than live to work. 
While I would note that 
each individual generation 
member is a product of 
individual circumstances and 
not all members exhibit all 
of the typical characteristics 
of a class, undeniably certain 
historical events have shaped 
our value systems. 

Getting back to my 
students, whether for good 
or bad, the reality of today’s 
legal practice is that more 
experienced attorneys are 
continuing to practice for 
longer periods than in the 
past. Given this landscape, 
young lawyers should be 
conscious of the concepts 
Charlotte raised. After 
providing some of the 
general characteristics of the 
four practicing generations, 
Charlotte turned her attention 
to the true lesson for LDA 
Class 4—we must each be 
mindful of our generational 

values and tendencies and 
the values of the other 
generations, with whom we 
work. If you are a Millennial 
associate working for a Baby 
Boomer junior partner and 
a Silent Generation senior 
partner, you should be aware 
that the junior partner may 
expect you to work long 
hours because that is his 
or her generational value 
and that the senior partner 
may be very disappointed 
if you leave the firm after 
two years because you and 
your senior partner view 
loyalty in different ways. 
Being conscious of these 
generational differences 
may allow young attorneys 
to better adapt to an 
intergenerational practice. On 
behalf of the YLS Publications 
Committee, I would like to 
thank our members and 
readers and encourage each 
of you to study more of the 
characteristics of a diverse 
intergenerational practice and 
adopt techniques to assist 
with bridging the gap created 
by diverse value systems. 

Editor’s Perspective: Adapting to an Intergenerational Practice
BY CHARLES DAUGHERTY, MCNEELY STEPHENSON

Saving a Claim After Dismissal: Indiana Journey’s Account Statute
BY COLIN E. FLORA

Thus, the purpose of the 
modern statute “is to provide 
for continuation when a 
plaintiffs fails to obtain a 
decision on the merits for 
some reason other than his 
own neglect and the statute 
of limitations expires while 
his suit is pending.”5 To serve 
his purpose, a party that has 
filed a timely case but had 
the case dismissed prior to 
an adjudication of the merits 
may look to this statute to 
save the case. If the Journey’s 
Account Statute applies, then 

If you have never heard the 
phrase “Journey’s Account 
Statute,”1 you are not 

alone. Although an extremely 
important arrow in a litigator’s 
quiver, it is well described 
as a “little-known friend.”2 
A recent Court of Appeals 
decision serves as a fine 
summary of the statute and 
the implicit requirements that 
have been added through 
caselaw.3 Before we jump into 
a discussion of the case we 
should probably answer the 
question lingering in many 

minds: What is the Journey’s 
Account Statute?

The phrasing does not lend it-
self to a ready understanding 
of its function and purpose. 
Like most every procedural 
rule with an odd name, the 
Journey’s Account Statute 
finds its roots in common law.

At common law, suits 
frequently failed of a decision 
on their merits on account 
of some matter of form. 
In such cases, the plaintiff 

was permitted, within a 
reasonable time, to sue 
out a new writ, and such 
renewal suit was deemed a 
continuation of the first. The 
time which was reasonable for 
such purpose was computed 
theoretically with reference to 
the number of days required 
for plaintiff to journey to the 
place where the court was 
held, and hence the name 
“Journey’s Account.” 

This ancient remedy is 
not now recognized in this 

country, but, in lieu thereof, 
statutes have been passed 
in nearly all of the states, 
providing for a renewal of 
actions which have failed on 
account of some matter not 
involving the merits. These 
statutes do not contemplate 
a renewal or continuance of 
the former suit as at common 
law under Journey’s Account, 
but that a new and distinct 
suit shall be commenced, 
which shall be treated as a 
continuation of such former 
suit.4



Colin E. Flora is an associate 
civil litigation attorney 
at Pavlack Law LLC. Colin 
can be reached at Colin@
PavlackLawFirm.com.
______________________
1. Ind. Code § 34-11-8-1.
2. See Brett R. Fleitz and Charles P. 
Ward, Journey’s Account Statute: 
Litigator’s Little-Known Friend, 35 Res 
Gestae 60 (1991).
3. Munoz v. Woroszylo, ---N.E.3d---, 
No. 79A02-1409-CT-679, 2015 WL 
1637795 (Ind. Ct. App. Apr. 13, 2015).
4. Pennsylvania Co. v. Good, 56 Ind. 
App. 562, 103 N.E. 672, 673 (1913) 
(citation omitted).
5. Munoz, slip op. at 6 ¶18, 2015 WL 
1637795, at *2 (citation and quotation 
marks omitted).
6. I.C. § 34-11-8-1(b).
7. I.C. § 34-11-8-1(a).
8. Munoz, slip op. at 9 ¶23, 2015 WL 
1637795, at *2 (citation and quotation 
marks omitted).
9. Id. at 7 ¶19, 2015 WL 1637795, at *3 
(citations omitted).
10. Thomas v. Timko, 428 F. Supp. 2d 
855, 857 (N.D. Ind. 2006).
11. Munoz, slip op. at 9 ¶20, 2015 WL 
1637795, at *2 (citation omitted).
12. Id., at 10 ¶25, 2015 WL 1637795, 
at *4.

a new case may be brought 
by the later of three years 
from dismissal or the last day 
of the statute of limitations.6 
Because this purpose is in 
alignment with the general 
policy that cases be decided 
on the merits, it is liberally 
interpreted in favor of the 
plaintiff.

The most important 
step, then, is to determine 
whether the statute applies. 
By its text, it applies where: 
“(1) the plaintiff fails in the 
action from any cause except 
negligence in the prosecution 
of the action; (2) the action 
abates or is defeated by 
the death of a party; or (3) 
a judgment is arrested or 
reversed on appeal.”7 The 
second and third bases for 
application are sufficiently 

self-explanatory. It is the 
first, however, that garners a 
great deal more litigation. In 
addition to needing to meet 
one of these three bases, a 
plaintiff must also meet the 
implicit requirement of good 
faith.

Let us turn now to 
the decision in Munoz v. 
Woroszylo. The case stems 
from a motor vehicle accident 
in Indiana involving residents 
of Illinois and Indiana. The 
Illinois driver timely filed 
suit in Illinois. However, the 
case was dismissed for an 
elementary error: Illinois 
did not have personal 
jurisdiction over the Indiana 
defendant.8 As a result, the 
case was dismissed and the 
driver sought to file a new 
case in Indiana. The dismissal 
occurred after expiration of 
the statute of limitations, 
so the plaintiff invoked the 

Journey’s Account Statute to 
save his case.

Before the trial court 
and again on appeal, the 
argument turned on two 
issues: whether the plaintiff 
had been negligent in the 
prosecution of the Illinois 
case and whether he acted in 
good faith. Contrary to what 
you might think, “negligence 
in the prosecution” is not 
a mirror of Ind. Trial Rule 
41(E)’s failure to prosecute. 
“Negligence in the 
prosecution” is actually more 
expansive and “has been 
held to include failure to pay 
filing fees[,]naming improper 
parties[,]”9 and failure to 
exhaust administrative 
remedies.10

Despite the relatively 
expansive interpretation, 
our Court of Appeals has 
previously recognized 

that “negligence in the 
prosecution” does not 
encompass situations in 
which “the initial suit in 
another jurisdiction failed for 
lack of personal jurisdiction.”11 
Consequently, the plaintiff’s 
case was not barred by his 
negligence in prosecution. 
That left only the argument of 
whether he had acted in bad 
faith.

Although the choice to 
file in Illinois was “ill-advised” 
and an “elementary mistake,” 
poor choices in litigation are 
not alone bad faith. Because 
there was no evidence that 
the Illinois driver acted 
“with intent to abuse judicial 
process or create undue 
delay[,]” there was no basis 
to ascertain bad faith so as to 
defeat the savings function 
of the Journey’s account 
statute.12
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SAVING A CLAIM
(continued from page 4)
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